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LETTETi 

TO    THE 

PRESIDENT  AND  PEOPLE 

OF    THE 

UNITED     STATES, 

SHOWING    THAT 

THE  PRESIDENT  CANNOT  LAWFULLY  EXECUTE 
AN  UNCONSTITUTIONAL  LAW, 

A/id  that  the  so-called  Reconstruction  Acts  arc  both 
Unconstitutional  and  Repugnant  to  the  Repub- 
lican Party  s  Origijial  Higher  Law  Policy ; 

AVITH  A  POSTSCRIPT, 

Proving  that  ALL  POSITIVE  LAW  is  subject  to  a  SOVEREIGN 
Equity  in  the  Courts,  and  suggesting  the  formation  of  a 

WHITE  MAN'S  PARTY  OF  LAW  AND  ORDER, 

Combining  all  the  Conservative  Elements  of  the   Country 
under  the  DEMOCRATIC  Name,  to  support  the  Dignity 
and  Freedom  of  the  Courts,  and  to  oppose  the  De- 
structive and  Unconstitutional  action  of  the 
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LETTEE 

ON   THE 

Political  Questions  of  the  Day. 


Baltimore,  April  22,  1869. 
To  the  President  and  People 

of  the  United  States. 
Sir,  and  Felloav  Citizens  : 

Intending  for  publication  this  letter  toucliing  the 
legal  aspects  of  the  great  pending  and  impending  politi- 
cal controversies  in  which  the  whole  people  are  deeply 
interested,  I  enclose  it  to  the  chief  law  officer  of  the  Gov- 
ernment,* with  the  remark  that  no  one  would  more  cheer- 
fully correct  any  error  into  which  I  may  have  fallen,  or 
would  more  sincerely  regret  to  give  it  currency  than  I  would. 

Of  the  late  war  or  of  war  measures,  it  is  not  my  design 
to  speak. 

What  I  have  now  to  say  is  based  on  the  position  that 
all  the  great  political  questions  of  the  present  time,  which 
is  a  time  of  peace,  are  questions  of  law.  If  this  position 
is  correct,  the  highest  considerations  of  policy  and  expedi- 


*  [Copy  Of  the  Letter  enclosing  the  one  to  the  President  and  People.] 

Baltimore,  April  22,  1869. 
Hon.  E.  R.  Hoar,  Attorney- General  U.  S. 

Sir  :  In  recommending,  in  the  enclosed  commtmication,  a3  the  only  basis  for  the 
settlement  of  the  political  difficulties  of  the  country,  the  law,  which  happens  to  be  the 
subject  with  which  I  am  most  conversant,  instead  of  the  vaunted  generalizations  of 
modem  fashionable  philosophy,  or  the  crafty  devices  of  partizan  statesmanship,  I  am 
aware  that  at  first  I  must  share  the  reproach  of  contracted  views  with  the  ancient 
tanner,  who,  in  times  when  public  contracts  for  supplies  were  unknown,  recommended 
his  fellow-citizens  to  construct  their  city  walls  of  leather. 


ency,  as  well  as  of  morality  and  philanthropy,  deciand 
that  these  questions  should  be  settled  by  legal  principle. 

For  the  sake  of  brevity,  I  shall  omit,  in  this  place,  to 
state  in  detail  the  propositions  which  I  intend  to  controvert. 
They  will  be  sufficiently  indicated  by  referring  to  them  as 
constituting  three  groups  of  assertions,  of  recent  promi- 
nence, and  aiming,  respectively,  to  restrict  the  constitu- 
tional power  of  the  President,  to  disfranchise  white  men, 
and  to  enfranchise  colored  men. 

The  most  practical  of  all  political  inquiries  at  this  time, 
is,  Who  shall  decide  in  the  first  instance  the  censtitution- 
ality  of  a  law  of  Congress  which  is  a  political  measure  ? 
No  one  doubts  that  ultimately  this  decision  is  with  the 
people.  But,  in  the  first  instance,  before  the  law  is  exe- 
cuted, shall  the  President,  the  two  Houses  of  Congress,  or 
the  Supreme  Court  decide  this  question  ? 

The  Supreme  Court  in  former  times,  and  also  recently, 
has  spoken  for  itself  on  this  subject.  It  has  decided  that 
political  questions  are  not  judicial,  and  will  not  be  decided 
by  that  court. 

On  principle,  and  without  looking  to  any  express  provi- 
sion of  the  constitution,  the  two  houses  of  Congress  ought 
not,  except  in  mere  matters  of  parliamentary  privilege,  to 
be  the  judges  of  the  legality  of  their  own  acts. 

A  judgment  as  to  the  constitutionality  of  a  law  must  take 
place  before  it  is  executed,  but  after  the  bill  on  which  it  is 
founded  has  passed  through  all  the  forms  of  legislation. 


But  I  am  content  to  abide  the  result  of  mature  reflection.  For  I  am  satisfied  that 
the  political  questions  of  the  day  are  indeed  mere  questions  of  law,  which  cannot  be 
mooted  long,  before  they  receive,  in  the  high  court  of  public  opinion,  and  in  all  other 
coiirts,  an  authoritative  settlement  based  on  undisputed  legal  principle. 

In  this  confidence,  therefore,  though  with  all  becoming  deference  to  the  opinions  of 
others  more  experienced,  I  still  insist  that  in  peace  and  war,  in  diplomacy  and  in  arms, 
against  the  intrigues  and  the  assaults  both  of  our  domestic  factions  and  of  our  foreign 
foes,  no  more  impenetrable  armor  can  be  thrown  around  the  inner  citadel  or  the  outer 
walls  of  the  country  than  the  eternal,  unchangeable,  and  paramount  unwritten  law. 
I  remain,  ^ery  respectfully. 

Tour  obedient  servant, 

PHILIP  C.  FRrESE. 


by  whatever  majority,  and  has  become,  in  form,  a  law. 
The  question  then  imperiously  arises,  What  sort  of  a  law 
is  it?  Is  it  a  law  in  form  merely,  or  is  it  a  constitutional 
law,  and  such  as  the  President,  under  the  obligations  of 
his  official  oath,  can  execute?  This  question  addresses 
itself  to  the  President  alone  ;  as  he  is  invested  with  the 
whole  executive  power,  and  with  the  whole  responsibility 
for  its  proper  exercise. 

Congress  has  nothing  to  say  in  the  matter,  if  the  Presi- 
dent decides  a  law  to  be  unconstitutional.  It  could  not 
interfere  with,  or  constrain,  the  President's  action  in  regard 
to  it,  without  criminally  usurping  executive  powers.  It 
is  elected  to  pass  laws,  not  to  execute  them.  It  has  no 
responsibility  for  their  execution.  When  a  member  of 
Congress  has  voted  for  a  bill,  he  is  in  respect  to  it  functus 
officio.  If  the  bill  is  passed,  it  goes  entirely  away  from 
Congress  to  a  co-ordinate  department  of  the  Government. 
This  co-ordinate  department  applies  to  the  work  of  Con- 
gress executive  tests.  If  the  law  will  bear  these  tests,  that 
is,  if  it  is  constitutional,  it  must,  as  a  matter  of  course,  be 
executed.  But  otherwise,  though  the  bill  has  assumed  all 
the  outward  forms  of  law,  yet,  if  it  is  found  by  the  Presi- 
dent to  lack  executive  vitality,  it  fails  to  become  operative. 
It  is  not  a  law. 

Congress  may  determine  what  propositions  it  shall  clothe 
with  the  forms  of  law.  But  the  President,  co-ordinate 
with  Congress,  must  determine  what  he  can  execute.  If 
a  so-called  law  is  in  the  President's  opinion  unconstitu- 
tional, and  particularly  if  it  is  a  political  measure,  and 
violates,  or  subverts  the  Constitution,  the  President  cannot 
execute  it.  His  honor,  a  solemn  oath,  his  duty  as  a  rep- 
resentative of  the  whole  people,  forbid  him.  He  must 
indeed  execute  all  the  laws.  But  a  so-called  law,  with 
whatever  forms  it  may  have  been  passed,  is  not  a  law  at 
all,  if  it  is  unconstitutional. 

The  special  trust  devolved  upon  the  President  by  the 
people,    is,   by  the  exercise   of    the    executive  power,   to 


"preserve,  protect  and  defend  the  Constitution  of  the 
United  States,"  "to  the  best  of  his  ability,"  He  takes  a 
solemn  oath  before  the  whole  people  to  do  so.  This  oath 
makes  it  clear  that  the  President  is  only  bound  to  execute 
laws,  the  execution  of  which  he  believes,  in  his  own  con- 
science, to  be  consistent  with  the  preservation,  protection, 
and  defense  of  the  Constitution  by  him.  Any  other  con- 
struction of  this  oath  would  make  it  a  sacrilegious  formal- 
ity, and  would  compel  the  President  by  his  official  acts  to 
commit  perjury.  The  President  cannot  delegate  to  Con- 
gress the  keeping  of  his  conscience.  If  a  law  as  passed  by 
Congress  is  a  political  measure,  the  Supreme  Court  having 
determined  that  it  will  not  decide  whether  it  is  constitu- 
tional, the  President,  in  the  first  instance,  for  himself,  on 
his  own  individual  responsibility,  before  God  and  the 
people,  must  make  the  momentous  decision.  This  is  the 
most  important,  as  it  is  the  most  responsible,  duty  of  the 
presidential  office. 

As  the  President  decides  in  his  own  breast  concerning 
the  constitutionality  of  a  law,  so  he  must  act.  If  he  con- 
cludes that  a  so-called  law,  however  or  whensoever  passed, 
is  unconstitutional,  and  yet  executes  it,  how  will  he  answer 
the  people  when  they  ask  him,  Where  is  the  Constitution 
which  you  were  elected  to  "preserve,  protect  and  defend."? 
Can  he  reply :  I  am  not  the  keeper  of  the  Constitution : 
Congress  killed  it  by  passing  unconstitutional  laws  by  a 
two-thirds  majority?  Would  not  the  people  ask  him, 
Why,  if  you  would  or  could  do  nothing  else,  did  you  not 
"preserve,  protect  and  defend  the  Constitution"  by  simply 
refusing  to  execute  those  unconstitutional  laws  ? 

It  follows  that  the  President  cannot  be  lawfully  impeach- 
ed for  refusing  to  execute  a  law  deemed  by  him  to  be 
unconstitutional,  especially  if  it  is  political  ;  but  that  if  he 
executes,  even  ignorantly,  an  unconstitutional  law,  he  is 
liable  to  impeachment. 

Having  vindicated  the  power  and  the  corresponding 
duty  of  the  President  to  save  the  country  from  the  inflic- 


tion  of  the  execution  of  unconstitutional  laws  ;  I  proceed 
to  show  the  unconstitutionality  of  the  so-called  congres- 
sional reconstruction  laws,  so  far  as  they  disfranchise  white 
men  or  enfranchise  colored  men.  These  laws  are  eminently 
and  avowedly  political^  and  have  been  so  decided  by  the 
Supreme  Court.  The  bluff  admission  of  their  unconstitu- 
tionality by  Thaddeus  Stevens,  the  acknowledged  leader  of 
the  majority  in  the  Congress  by  which  they  were  passed, 
saves  the  necessity  of  many  words  on  this  head. 

It  is  enough  to  say  that  these  laws,  so  far  as  they  dis- 
franchise white  men,  conflict  with  the  fifth  amendment  of 
the  Constitution,  which  provides,  that  no  person  shall  "be 
deprived  of  life,  liberty,  or  property,  without  due  process 
of  law/'  Now,  if  "due  process  of  law"  means  a  proceed- 
ing in  the  nature  of  a  suit  under  a  law,  and  not  the  euact- 
ment  of  a  law  ;  if  liberty  as  applied  to  white  men  in  their 
own  country  includes  political  liberty  ;  if  political  liberty 
includes  self-government;  if  self-government  includes  the 
free  exercise  of  the  elective  franchise :  then  the  so-called 
reconstruction  laws  of  Congress  do  not  fall  within  the 
definition  of  ' '  due  process  of  law  ; ' '  and,  so  far  as  they 
deprive  white  men  in  their  own  States  of  their  right  of  self- 
government,  by  either  taking  away  their  elective  franchise 
or  subjecting  its  exercise  to  arbitrary  restrictions,  they  are 
clearly  unconstitutional.  They  are  as  manifestly  uncon- 
stitutional as  would  be  an  act  of  Congress  to  deprive  an 
individual  of  his  property,  or  of  his  life. 

Should  such  an  act  be  passed  and  executed  ;  then,  if 
property  should  be  taken  under  it,  the  persons  who  voted 
for  the  act,  or  executed  it,  would  be  guilty  of  trespass, 
larceny,  or  robbery, — according  to  the  nature  of  the  prop- 
erty, and  the  degree  of  the  violence  or  intimidation 
employed.  If  life  should  be  taken  under  such  an  act,  all 
persons  who  voted  for  it,  or  executed  it,  or  authorized  its 
execution,  would  be  guilty  of  murder. 

The  above  views  may  be  illustrated  by  referring  to  a  few 
well-known  principles  of  the  law  of  corporations  and  of 
the  law  of  agency. 


The  United  States,  as  a  body  politic,  is  a  corporation. 
It  acts  by  legislative,  judicial,  and  executive  agents. 
When  these  agents  act  beyond  the  scope  of  their  authority, 
as  limited  by  the  Constitution,  their  acts,  hemg  ultra  vires, 
do  not  conclude  any  person  but  themselves.  In  a  case  of 
difficulty  and  of  doubt,  and  in  the  view  of  a  magnanimous 
people,  the  responsibility  of  these  agents  for  their  unauthor- 
ized acts  may  be  modified  by  the  humane  presumption 
that  they  acted  in  good  faith.  But  in  a  clear  case  of  wilful 
excess  of  authority  the  acts  of  these  agents,  legislative, 
judicial,  and  executive,  are. simply  illegal;  and  like  all 
illegal  acts,  they  render  their  authors,  though  public 
agents,  individually  responsible ;  either  civilly,  to  the 
individuals  injured  by  them,  or  criminally,  to  the  violated 
public  law. 

For  instance,  unless  the  law  should  assert  its  authority 
over  faction,  and  resume  its  sway  in  the  public  councils  ; 
it  would  astonish  no  one,  if  the  next  Congress,  though  of 
a  different  political  complexion  from  the  present,  should 
factiously  make  its  majority,  however  small  at  first  in  one 
House,  one  of  two-thirds  in  both  Houses  ; — the  natural 
progress  of  revolution  leading  from  the  domination  pf  the 
two  Houses  over  the  President  to  the  domination  of  one 
House  over  the  other.  Nor  would  it  surprise  any  one,  if 
that  Congress  should  pass  an  act  to  reconstruct  Massa- 
chusetts and  some  others  of  the  New  England  States,  by 
subjecting  them  to  a  military  government,  consolidated  for 
the  sake  of  economy  ;  by  deposing  their  State,  city,  county, 
and  town  officers ;  and  by  utterly  disfranchising  the  major- 
ity of  their  citizens.  Nor  would  any  one  be  amazed,  if 
that  Congress  should  attempt  to  justify  such  an  act  of 
reconstruction  by  showing  that  these  States, — like  persons 
vsrho  incur  great  personal  peril  to  rescue  a  precious  jewel  from 
a  conflagration,  but  do  not  restore  it  to  the  owner, — had  sent 
large  armies  to  lay  waste  other  States  on  a  pretense  of 
fighting  for  the  maintenance  of  the  Constitution  of  the 
United  States  ;  but  by  their  representatives  in  both  Houses 


of  a  former  Congress  had  shown  contempt  for  this  very 
Constitution,  and  at  the  same  time  a  total  unfitness  for  self- 
government,  by  passing  unconstitutional  reconstruction 
laws  for  their  sister  States,  and  by  depriving  of  political 
liberty,  in  a  time  of  peace,  large  classes  of  their  white 
fellow  citizens.  No  doubt,  such  an  imagined  reconstruction 
act  would  be  uQConstitutional.  Besides,  it  would  add  insult 
to  injury, — almost  as  offensively  as  when  in  time  of  peace 
all  the  white  inhabitants  of  the  Southern  States  were  per- 
sistently classified  by  the  party  now  in  power  aa  rebels. 
But  if  the  President  should  undertake  to  execute  such  an 
imagined  reconstruction  act ;  would  not  Massachusetts  and 
the  other  threatened  States,  for  every  statutory  or  common 
law  offense  committed  in  the  execution  of  the  act,  indict 
as  principals  or  accessories  every  man  who  voted  for  these 
outrages,  and  every  officer  who  assisted  in  their  perpe- 
tration ? 

If  these  outrages  were  attempted  to  be  justified  by  a  pre- 
tended amendment  of  the  Constitution^  would  not  these 
injured  and  insulted  States  appeal  to  a  law  higher  than 
the  Constitution  ?  Recent  events  prove  that  this  appeal 
would  not  be  in  vain.  As  millions  once  rushed  to  arms  to 
vindicate  this  higher  law,  so  would  they  do  once  more. 

The  bearing  of  the  higher  law  on  the  enfranchisement  of 
the  colored  race  will  now  be  considered.  That  there  is  a 
higher  law,  — a  law  higher  than  any  human  Constitution, — 
the  Republican  party,  when  Mr.  Seward  was  its  leader,  loft- 
ily proclaimed.  The  higher  law  was  adopted  by  this  party 
not  only  as  its  watchword,  but  as  the  rule  and  aim  of  its 
action.  The  enforced  recognition  of  this  higher  law,  due 
in  a  great  measure  to  the  efforts  of  the  Republican  party, 
made  slavery  to  cease.  The  Republican  party,  therefore, 
by  the  part  it  has  acted  in  recent  history,  stands  engaged 
to  consult  the  requirements  of  the  higher  law,  and  to  fol- 
low its  behests  If  it  does  so,  it  will  have  the  approbation 
and  support  of  good  men,  friends  of  law  and  order,  in  all 
parties ;  it  will  have,  in  other  words,  lasting  success.  But 
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if  it  now  casts  aside  the  higher  law,  it  will  throw  away  the 
staff  of  its  support,  its  very  life. 

The  higher  law  is  God's  law,  thought,  idea,  word.  It 
is  the  original  and  unchangeable  word  which  called  into 
being  the  whole  creation,  and  all  the  different  kinds  of 
creatures,  and  which, — like  the  idea  of  a  master  workman 
prefiguring  a  vast  and  complicated  machine  and  pre- 
scribing, before  it  is  realized,  the  movement  of  every  part, 
— impressed  upon  each  kind  at  the  beginning  the  laws 
which  it  must  ever  obey.  This  creative  word  or  idea  of 
God  embraces  all  general  truth,  all  science,  all  art,  as 
well  as  all  law. 

Man,  created  in  God's  image,  has  this  creative  word,  or 
idea,  as  a  part  of  that  image,  implanted  in  his  heart.  The 
culture,  the  happiness,  and  the  dignity  of  the  individual 
and  of  the  nation,  depend  upon  the  development  of  this 
higher  law  in  the  heart,  and  upon  its  influence  in  private 
and  public  life. 

The  higher  law  is  an  unwritten  law,  the  common  law  of 
the  universe.  Because  it  is  perfect  and  infinite,  and  all 
written  law,  as  the  work  of  man,  is  necessarily  imperfect  and 
finite,  the  higher  law  always  conflicts  with  portions  of  the 
written  law,  which  either  being  matters  of  pure  law  are 
by  reason  of  this  conflict  void,  or  being  matters  of  con- 
vention require  amendment. 

The  Egyptians  had  a  written  law,  which  was  satisfactory 
to  Pharoah,  and  which  made  the  Israelites  his  slaves. 
Moses  announced  an  unwritten  higher  law,  in  conflict 
with  the  written  law  of  the  Egyptians,  aad  which  made 
the  Israelites  free.  Then  Moses  prepared  a  body  of  writ- 
ten law.  But  succeeding  prophets  of  the  higher  law  arose, 
commissioned  to  supply  from  this  infinite  divine  source  the 
deficiencies,  and  to  remove  the  obscurities  of  his  written 
code  ;  until  one  greater  than  them  all,  and  commissioned 
to  supercede  them  all,  appeared,  the  consummate  master 
of  the  unwritten  law,  writing  not  one  syllable,  but  uttering 
a  few  well    remembered  sentences,  which,  remaining    in 
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human  memory  as  ever  flowing  fountains  of  authority, 
have  always  since  their  utterance  ruled  the  workl,  so  far 
as  the  great  white  race  extends. 

Such  being  the  higher  law,  and  such  being  the  special 
obligation  of  the  Republican  party  to  search  out  and  obey 
its  commands  ;  it  remains  to  show  what  policy,  apart  from 
mere  considerations  of  party,  this  law,  as  it  respects  the 
colored  race  among  us,  plainly  and  sternly  dictates. 

First  of  all,'  in  consulting  the  higher  law  we  must  with 
due  reverence  remember  that  it  is  God's  thought.  We 
must  expect,  therefore,  that  it  will  differ  much  from  the 
unaided  thought  of  man.  Shallow  philosophers  and  weak 
reformers,  by  slurring  over  in  their  discourses  the  great, 
though  inexplicable  and  mysterious,  differences  of  kind, 
which  from  immemorial  times  have  existed  between  the 
races  of  men,  will  necessarily  arrive  at  different  conclusions 
from  those  of  God,  by  whom  alone  these  differences  of 
kind  are  fully  understood,  and  by  whom  they  are  all  duly 
considered. 

What,  then,  is  God's  thought,  God's  policy,  in  regard 
to  the  races?  One  word,  separation,  gives  it  full  expres- 
sion. This  divine  policy  may  be  plainly  read  in  the  Bible, 
in  history,  and  in  the  human  heart. 

Separation  of  the  races,  and  the  conseq^uent  emancipation 
of  the  white  race  from  the  universal  tyranny  of  the  sons  of 
Ham,  were  enforced  on  the  plains  of  Shinar  by  a  miracu- 
lous diversity  of  speech.  Separation,  and  the  resulting 
second  emancipation  of  the  white  race,  represented  by  the 
Jews,  from  bondage  to  the  sons  of  Ham,  were  again  com- 
pelled by  miracle  in  Egypt,  Separation  of  the  chosen 
people  of  the  white  race  from  the  inhabitants  of  Canaan, 
all  descended  from  Ham,  was  again  ordained  by  God's 
express  command.  The  reason  which  may  be  collected 
from  the  brief  records  of  the  Bible  for  this  divine  policy 
of  the  separation  of  the  races,  is,  to  prevent  the  chosen 
people  from  walking  in  the  "ordinances"  of  the  sons  of 
Ham  ;  which  forbidden  "ordinances"  were  then, — and  they 
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are  still  unclianged, — idolatry,  centralized  political  power 
or  monarchy,  caste  or  aristocracy,  polygamy,  and  slavery. 

History  informs  us  that  all  these  forbidden  ''ordinances" 
of  the  sons  of  Ham,  idolatry,  centralized  political  power  or 
monarchy,  caste  or  aristocracy,  polygamy,  and  slavery, 
have  in  every  part  of  the  world  prevailed  without  material 
change,  from  immemorial  time  until  the  present  day, 
among  all  the  colored  races.  The  color,  therefore,  of  the 
sons  of  Ham  becomes  immaterial  Their  institutions  for- 
bidden to  the  white  race  prevailing  now  among  all  the  col- 
ored races,  the  injunction  of  separation  on  account  of  these 
institutions  is  as  imperative  on  the  white  race  now  in 
respect  to  the  colored  races,  as  in  the  time  of  the  bible  in 
respect  to  the  sons  of  Ham. 

The  universal  prevalence  of  these  forbidden  religious 
and  political  institutions  among  the  colored  races,  with 
insignificant  exceptions,  shows  that  the  color  of  the  skin 
distinguishing  races  of  mankind,  though  in  itself  superfi- 
cial and  immaterial,  is  a  divinely  imprinted  seal  on  the 
foreheads  of  men  ;  indicating  innate,  inveterate,  and  uncon- 
querable political  and  religious  tendencies ;  and  more 
expressive  of  oppposite  political  and  religious  principle  in 
the  races  who  have  stood  marshaled  against  each  other 
face  to  face  from  the  beginning  of  history  in  an  unceasing 
war  of  principle,  than  the  banners  and  uniforms  of  con- 
tending armies.  The  few  exceptions  in  which  a  compara- 
tively small  number  of  individuals  among  the  colored  races 
have  abandoned  some,  or  all,  of  their  peculiar  institutions, 
can  be  traced  to  the  direct  and  overwhelming  influence  of 
the  white  race.  Still,  six  hundred  millions  of  the  colored 
races,  after  eighteen  hundred  years  of  missionary  effort 
among  them  by  the  white  race,  are  unrepentant  idolaters, 
firmly  attached  to  their  peculiar  political  institutions,  and, 
if  the  last  times  foretold  in  the  apocalypse  should  now 
occur,  would  be  found  sealed  with  the  mark  of  the  beast. 

The  peculiar  religious  and  political  institutions  of  the 
white  race,  are  the  spiritual  religion   of  the  Bible   and 
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democracy.  The  spiritual  religion  of  the  Bible  has  been 
preserved  and  handed  down  by  a  small  branch  of  the  white 
race,  the  Jews.  Democracy  is  the  legacy  of  another  small 
branch  of  the  white  race,  the  Grreeks.  It  has  been  grad- 
ually developed  into  the  representative  system,  or  the 
system  of  localized  political  power.  Modern  civilization 
consists  in  the  union  of  the  spiritual  religion  of  the  Bible 
with  democracy. 

History,  read  aright,  will  teach  that  the  white  race  in  all 
its  wars,  and  in  all  its  peaceful  efforts,  has  been  engaged 
for  thousands  of  years  in  overcoming  the  power  and  influ- 
ence of  idolatry  and  despotism,  the  baneful  results  of  its 
ancient  contact  with  the  colored  races  of  Asia  and  Africa. 
The  constant  struggle,  growing  ever  more  victorious,  of 
the  peculiar  religious  and  political  institutions  of  the  white 
race,  in  that  race,  against  the  religious  and  political  sys- 
tem of  the  colored  races,  is  the  only  true  progress  which 
history  records.  Until  the  enactment  of  the  so-called  re- 
construction laws  of  Congress,  the  United  States  in  the 
grand  march  of  progress  of  the  white  race  led  the  van. 

A  small  democratic  Greek  State,  to  pass  by  still  older 
conflicts  of  the  races,  resisted  victoriously,  more  than  two 
thousand  years  ago,  the  onslaught  of  the  Asiatic  races  at 
Marathon;  and  demonstrated  that  superior  military  prowess 
of  the  white  race  which  has  ever  since  been  maintained. 
But  even  the  hostile  contact  of  the  victorious  Greeks  with 
the  Asiatic  races  gave  opportunity  for  the  insidious  influ- 
ence of  the  political  system  of  Asia, — and  Greek  democracy 
was  soon  swallowed  up  in  Asiatic  imperialism.  In  Greece, 
democracy  ceased  to  exist  in  the  political  life  of  the  people; 
but  it  was  preserved  in  Greek  literature,  which  became  the 
political  bible  of  the  white  race,  and  was  tacitly  adopted 
as  the  written  constitution  of  the  proud  republic  of  letters. 
Next,  the  Roman  republic  was  sapped  by  a  fatal  intercourse 
with  African  nations,  an  intercourse  which  Cato  vainly 
tried  to  modify  by  the  destruction  of  Carthage.  It  was 
further  weakened  by  the  encounter  of  Asiatic  principles  as 
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cherished  in  degenerated  Greece.  Finally,  it  succumbed  in 
its  turn  to  the  seductive  influence  of  the  Asiatic  despotic 
principle,  as  soon  as  it  came  into  immediate  contact  with 
Asiatic  nations.  Asiatic  imperialism  then  became  en- 
throned in  republican  Rome  in  the  person  of  Cassar.  From 
this  centre  it  ruled  over  Europe,  at  first,  and  for  centuries, 
with  unmitigated  rigor,  but  gradually  weakened  by  the 
political  and  religious  progress,  or  growing  civilization,  of 
the  white  race. 

In  modern  times  the  expedition  of  Napoleon  to  Egypt 
proved  anew  the  danger  to  the  white  race  of  any  contact_, 
however  brief,  with  the  despotic  races  of  Asia  and  Africa. 
For  Napoleon,  like  Csesar,  brought  back,  with  other 
Egyptian  antiquities,  imperialism  from  its  original  seat 
on  the  banks  of  the  Nile,  and  presented  it  to  the  won- 
dering French  nation,  who  received  with  mistaken  grati- 
tude this  fatal  fruit  of  the  intercourse  of  their  Republican 
army  with  the  colored  inhabitants  of  that  ancient  focus  of 
despotic  principle.  More  recent  times  furnish  another 
example  of  a  gallant  Republican  army  which  operated 
among  another  colored  population,  and  then  became  the 
tool  of  unconstitutional  and  despotic  power. 

But  if  the  command  of  the  Bible  and  the  teaching  of 
history  are  not  sufficient  testimony  to  all  men  of  the  require- 
ment of  the  higher  law  in  regard  to  the  separation  of  the 
races  ;  this  law  is  not  left  without  a  perpetual  witness  in 
every  human  heart.  So  vital,  so  essential,  in  the  view  of 
the  higher  law,  is  this  policy  of  the  separation  of  the  races, 
that  it  is  unremittingly  enjoined  by  a  divine  instinct 
implanted  in  every  individual,  and  making  his  association 
with  another  race  mysteriously  repulsive.  To  this  instinct 
the  white  race  of  the  United  States  owes  its  existence  as  a 
separate  nation,  and  the  enjoyment  hitherto  of  its  peculiar 
religious  and  political  institutions.  The  temporary  and 
dangerous  repression  of  this  instinct  of  national  self  defence, 
is  due  to  the  violent  and  necessarily  fleeting  passions  en- 
gendered by  the  late  civil  war. 
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So  much  as  to  the  nature  of  the  policy,  separation  of  the 
races,  dictated  by  the  higher  law.  This  separation  must 
not  only  be  social,  but  also  political,  and,  in  time,  territorial. 
Perfect  compliance  with  this  divine  law  requires  that 
each  race  must  have,  in  due  time,  a  country  of  its  own. 
The  consequences  which  farther  disobedience  to  the 
higher  law  will  probably  entail,  will  make  the  imperative 
nature  of  its  policy  more  evident. 

This  policy  the  American  people,  perhaps  ignorantly, 
disobeyed  by  permitting  the  original  introduction  of  the 
African  race  among  them.  Of  that  first  disobedience,  the 
late  rebellion  is  the  legitimate  though  tardy  fruit.  Is  it 
not  a  sufficient  warning?  Will  the  Republican  party, 
the  President,  the  people,  longer  hesitate  to  follow  the 
policy  of  separation  which  the  higher    law   dictates  ? 

What  the  Israelites  in  Canaan  experienced  as  the 
effects  of  continued  disobedience  to  this  divine  policy  of 
the  separation  of  the  races,  may  serve  as  a  further  warning 
to  the  American  people.  The  Israelites  were  commanded 
to  make  no  covenants  with  the  inhabitants  of  Canaan, 
and  not  to  associate  with  them.  They  disobeyed. 
Whether  they  were  seduced  by  a  pretentious  class  of  men, 
corresponding  to  our  so-called  philosophers  of  philanthropy 
and  reform,  weak  men  assuming  to  be  wiser  and  more 
philanthropic  than  God,  and  who  would  say :  this  law  is 
hard,  cruel,  it  does  not  consider  that  all  nations  of  men  are 
made  of  one  blood, that  the  Canaanite  is  a  man  and  a  brother, 
though  he  has  a  strong  tendency  to  idolatry  and  despotic 
power, —  we  do  not  know.  But  we  do  know  that  in  con- 
sequence of  their  disobedience  to  the  policy  of  separation 
the  Israelites  were  first  afflicted  with  idolatry, — not  by  a 
miracle,  but  as  the  natural  effect  of  associating  with  a 
people  having  a  natural  tendency  to  idolatry  ;  and  were 
then  scourged  with  a  monarchical  government, —  not  by  a 
miracle,  but  as  the  result  of  the  influence  and  example  of  a 
race  having  an  invincible  tendency  to  despotic  or  central- 
ized political  power.     Monarchy  was  followed  by  a  disrup- 
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tion  of  the  nation,  by  wars  between  its  disrupted  fragments, 
by  internal  weakness,  by  foreign  subjugation  and  captivity. 
What  are  the  signs  of  our  times  ?  Is  there  a  prospect  that 
we  can  with  impunity  continue  to  disobey  the  higher  law  ? 
Not  so  !  Threatening  clouds  and  angry  storms  of  divine 
vengeance  may  be  seen  rising  up  in  every  part  of  the  hori- 
zon. On  the  shores  of  the  Pacific  idolatry  is  already  openly 
practiced  by  a  numerous  colored  race.  Idol  temples  are 
tolerated.  Does  not  the  treaty  with  China  put  idolatry  and 
Christianity  in  this  country  on  the  same  footing?  Are  the 
friends  of  the  religion  of  the  Bible  ready  to  surrender  it, 
at  the  behest  of  their  political  philosophers,  and  to  allow 
temples  of  Budha  to  stand  beside  the  temples  of  God? 
But  this  is  not  all.  The  mere  presence  among  us  of 
another  colored  race  as  slaves  having  produced  the  rebel- 
lion ;  afterwards,  when  they  had  been  emancipated,  but 
before  they  had  votes  at  all,  their  mere  influence  inspired 
the  American  Congress  to  usurp,  in  time  of  peace,  by  its 
so-called  reconstruction  laws,  an  unmistakable  despotic 
power  ;  and  by  it  to  deprive  millions  of  its  white  fellow 
citizens  of  their  inalienable  political  rights.  What  interest 
of  white  men  could  have  demanded,  or  would  have  dared 
to  suggest  such  despotic  measures  ?  Here  then  we  have 
the  system  of  centralized  political  power,  or  despotism,  of 
the  colored  races,  already  inaugurated  by  Congress  under 
the  influence  and  in  the  interest  of  a  colored  race  not  yet 
endowed  with  political  power.  Here  is  a  mighty  stride 
towards  Asiatic  or  African  imperialism.  What  but  fur- 
ther, and,  if  possible,  more  direct  and  longer  strides  towards 
this  end  can  we  expect  when  political  power  shall  be  put 
in  the  hands  of  millions  of  men  whose  whole  lives,  spent 
as  unresisting  victims  of  the  most  degrading  personal 
slavery,  not  only  confirm  the  historical  evidence  of  the 
invincible  tendency  of  their  race  to  despotic  principles, 
but  also  prove  themselves  at  once  fitting  subjects  and  instru- 
ments to  suffer  without  resistence,  and  to  inflict  without 
remorse,  even  on  their  own  kind,  much  more  on  another 
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race,  the  most  cruel,  personal  and  political  slavery?  It 
would  be  idle  to  extenuate  this  matter.  In  a  word,  the 
reconstruction  policy  of  Congress,  in  direct  conflict  with  the 
policy  commanded  by  the  unwritten  higher  law,  has  inflicted 
a  grevious  wound  upon  the  American  Republic.  Politicians 
already  scent  the  prey.  They  are  laying  schemes  to 
obtain  imperial  offices.  They  have  established  in  New 
York  and  elsewhere  newspapers  to  advocate  imperialism. 
They  know  from  the  testimony  of  all  history,  that  a  mon- 
grel and  infidel  people,  such  as  the  so-called  reconstruction 
policy  of  Congress  would  make  of  the  United  States,  can- 
not support  Republican  institutions. 

The  consequences,  therefore,  which  obviously  present 
themselves  as  likely  to  flow  from  the  disregard  of  the 
policy  of  separating  the  races  as  required  by  the  higher 
law,  are  sufficiently  portentous  and  menacing  to  direct  the 
attention  both  of  the  Government  and  of  the  public  to  the 
imperative  requirements  of  this  law. 

I  have  now  said  all  that  I  propose  to  say,  in  order  to 
controvert  those  current  assertions  which  place  arbitrary 
limits  on  the  constitutional  authority  of  the  President  ; 
and  which  maintain  that  the  President  is  bound  to  execute 
all  acts  of  Congress,  whether  constitutional  or  extra-consti- 
tutional, and  especially  the  so-called  reconstruction  acts. 

I  have  proved,  I  think,  that  the  President  can  only  law- 
fully execute  such  acts  of  Congress  as  Congress  can  lawfully 
enact ;  that  he  cannot  lawfully  execute  an  act  of  Congress 
which  is  either  unconstitutional  on  account  of  conflicting 
with  the  written  Constitution, or  simply  illegal  on  account  of 
conflicting  with  a  law  higher  than  the  Constitution  ;  and 
that  the  so  called  reconstruction  laws  of  Congress,  in  their 
main  provisions  so  far  as  they  either  disfranchise  white 
men  or  enfranhise  colored  men,  conflict  both  with  the  Con- 
stitution and  with  a  higher  law,  and  cannot,  therefore,  be 
lawfully  executed  by  the  President. 

A  few  practical  remarks  may  not  be  now  out  of  place. 
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The  time  lias  now  arrived  when  the  people  must  talk 
plainly  together.  Concealment  of  views  and  purposes  is 
no  longer  possible.  Acts  in  the  present  conjuncture,  will 
speak  louder  than  words.  If  any  persons,  whatever  their 
positions,  will  persist  in  upholding  the  unconstitutional  and 
utterly  illegal  action  of  Congress,  which  deprives  millions 
of  white  men  of  their  political  liberty,  and  aims  to  give 
votes  to  millions  of  the  colored  race  ;  they  confess  that 
they   wish    to    realize  the  natural  effects  of  such  action. 

They  cannot  doubt  that  such  action  leads  to  the  tolera- 
tion of  idolatry,  or  national  infidelity,  in  religion,  and  to 
imperialism  in  the  Government. 

Here,  then;  the  path  of  the  American  people  divides. 
Which  way  the  law,  the  higher  law,  points,  I  have  endeav- 
ored to  show.  The  great  heart  of  the  masses  of  the  American 
people, under  Providence, is  still  sound, and  still  beats  respon- 
sive to  the  inspiration  and  the  call  of  the  higher  law  ;  and  on 
this  way  these  masses,  through  whatever  opposition,  will 
again  rush  forward  to  assume  their  post  of  honor  at  the  head 
of  the  advancing  column  of  the  great  white  race  :  and  with 
that  old  flag  floating  over  them,  that  will  again  flash  defiance 
to  all  opposers  of  the  entire  integrity  of  those  religious  and 
political  institutions  which  that  race  esteems  its  proudest 
boast  and  most  precious  heritage. 

If  the  Republican  party  has  not  deliberately  abandoned 
the  way  of  the  higher  law,  and  become  enamoured  of  the 
path  of  faction  ;  if  it  has  been  merely  misled  by  an  error  of 
thought,  which  further  reflection  can  correct ;  let  it  retrace 
those  steps  by  which  it  has  gone  so  far  astray  ;  let  its  ban- 
ner high  advanced  bear  on  it  the  whole  policy  of  the  higher 
law;  not  only  "liberty"  but  also  "the  separation  of  the 
races,"  as  the  divinely  appointed,  and  the  only,  guaranty 
against  their  mutual  destruction.  Those  sincere  abolitionists 
who  gave  their  testimony  against  slavery,  because  they 
believed  it  to  be  forbidden  by  the  higher  law,  should,  to  be 
consistent,  insist  with  equal  zeal  upon  that  separation  of  the 
races  which  the  same  higher  law  commands.     What  good 
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would  liberty  with  suffrage  do  to  the  negro,  if  it  made  the 
white  man  a  slave?  Would  not  a  common  despotism 
engulf  them  both? 

Only  the  mob  element  in  the  Republican  party  could 
object  to  all  the  requirements  of  the  higher  law,  including 
the  separation  of  the  races,  being  fully  carried  out.  All 
parties  are  liable  to  be  afflicted  with  a  mob  element.  Par- 
ties however  pure  in  their  origin  may  degenerate  into  mobs. 
A  political  organization  is  an  honorable  party  so  long  only 
as  its  purposes  are  lawful  and  patriotic  ;  but  when  they  are 
merely  selfish,  personal,  and  even  unlawful,  the  organi- 
zation becomes  a  faction,  which  is  only  another  name  for 
an  organized  mob.  The  period  when  this  transition  from 
a  party  to  a  mob  is  most  likely  to  occur,  is  when  a  party 
has  accomplished  the  chief  purpose  of  its  organization  ;  and 
the  disinterested  and  patriotic  among  its  members  feel  that 
their  continuance  in  the  party  is  no  longer  needed.  They 
leave  it  to  the  control  of  interested  leaders,  who  continue 
the  organization,  and  crack  the  whip  of  party  discipline, 
for  the  purposes  of  personal  ambition  and  of  spoil.  The 
greatest  danger  of  a  large  democratic  government  is  from 
the  mob  action  of  its  successful  parties.  Whenever  a  party 
in  power  shows  symptoms  of  mob  action,  the  instinct  of 
self  defence,  if  not  the  promptings  of  patriotic  duty,  should 
urge  every  friend  of  law  and  order,  without  regard  to  dis- 
tinctive political  views,  to  combine  together  to  crush  the 
mob.  Whether  the  illegal  action  of  the  Republican  party 
in  Congress  is  the  vindictive  and  self-interested  action  of 
a  mob  ;  or  whether  it  is  merely  the  result  of  an  error  of 
reasoning  consistently  carried  out  into  action,  and  which 
it  is  ready  to  correct,  its  future  conduct  will  determine. 

It  was,  no  doubt,  led  into  error  by  a  too  careless  reliance 
on  a  certain  skin-deep  philosophy,  which  commits  the  log- 
ical fault  of  estimating  the  real  differences  of  things  from 
the  differences  of  their  signs.  As  if  the  real  differences  of 
nations  and  of  armies  could  be  inferred  from  the  petty 
differences  of  their  flags,  it  judges  the  real  differences  of 
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races  from  the  slight  differences  of  their  skins,  as  skins  : 
and  it  therefore  ignores  in  the  races  the  deeper  fundamen- 
tal differences  of  kind,  based  on  fixed,  religious  and  political 
tendencies^  which  depend  on  moral,  and  intellectual  endow- 
ments. 

If  the  Republican  party  will  part  company  from  its 
noisy  philosophers,  it  will  give  less  occasion  for  being  called 
a  mob.  If  it  adopts  common  sense  as  its  rule  of  action,  it 
will  soon  be  found  walking  in  the  way  of  the  law.  On 
principles  of  common  sense,  such  as  he  would  apply  in  his 
own  business,  no  man  of  that  party  would  think  of  voting  to 
give  political  power  in  his  country  to  a  numerous  race 
which  for  thousands  of  years  in  its  own  country  has  never 
spontaneously  adopted  a  Republican  form  of  government. 
He  would  think  it  as  improbable  that  this  power  would  be 
zealously  and  intelligently  used  for  the  promotion  of  Repub- 
lican government  here,  as  that  seed  which  for  thousands  of 
years  had  uniformly  produced  tares  in  Africa  would  produce 
wheat  in  America.  No  amount  of  philosophical  argument 
about  the  dark  color  oi'  that  seed,  or  the  wool  on  it,  would 
induce  the  most  radical  of  Republicans  to  try  the  experi- 
ment of  sowing  it  on  a  large  scale  in  his  own  wheatfield. 
The  parable  of  the  tares  would  condemn  him,  were  he  to 
sow  that  seed  in  the  field  of  his  neighbor. 

Is  it  not  the  duty  of  the  President,  as  the  first  citizen, 
to  give  an  example  of  obedience  to  the  Constitution  and 
the  law  ?  Is  it  not  the  duty  of  the  President  to  himself, 
and  to  the  regular  army,  as  his  executive  agents,  as  well  as 
to  the  people,  to  reinvestigate  for  himself  and  on  his  own 
responsibility  the  constitutionality  of  the  so-called  recon- 
struction laws, — of  that  strange  military  legislation  enacted 
in  time  of  peace,  and  which  subjects  millions  of  his  white 
fellow  citizens  in  their  political  affairs  to  a  regulation  drill, 
and  compels  them  to  perform  their  civil  duties  at  the  tap  of 
the  drum  and  at  the  flash  of  the  bayonet  ?  If  he  finds  any 
probable  ground  from  any  quarter  brought  forward,  or 
suggested  in  his  own  mind,  satisfying  him  of  the  unconsti- 
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tutionality  of  these  acts  of  Congress,  ought  he  not  to  refuse 
them  his  executive  sanction  ?  Do  these  so-called  laws  im- 
pose upon  the  regular  army  duties  which  Republican 
soldiers  can  honorably  perform  ?  In  comparison  with  the 
honors  due  to  the  poor  private  soldiers  of  the  regular  army 
in  Texas,  who  refused  to  be  led  into  the  rebellion  by  their 
ofl&cers,  will  not  the  laurels  won  by  the  loyal  officers  of 
that  army  in  defense  of  the  Constitution  appear,  in  the 
view  of  impartial  history,  tarnished  by  the  subsequent 
operations  of  that  army  as  the  instrument  of  violating  the 
Constitution?  Will  not  the  future  usefulness  and  even  the 
continuance  of  that  army  be  compromised,  if  it  is  allowed 
to  perform,  under  the  so-called  reconstruction  laws,  func- 
tions incompatible  with  the  duties  of  Republican  soldiers 
to  their  fellow  citizens  ? — I  subscribe  myself 
Respectfully  &c.,  &c. 

PHILIP  C.  FRIESE. 


POSTSCRIPT. 

A  few  days  ago,  since  the  above  letter  was  written,  the 
Attorney-General  of  the  United  States,  Mr.  Hoar,  sub- 
mitted an  opinion  to  the  President  sustaining  the  legality 
of  the  sentence  of  death  recently  pronounced  upon  a  man 
named  Weaver,  a  civilian,  by  a  military  commission  sit- 
ting in  the  State  of  Texas.  But,  according  to  the  doctrine 
of  the  foregoing  letter,  if  Weaver,  however  guilty  or  inno- 
cent, should  be  executed  in  pursuance  of  that  sentence  ; 
the  military  commission  by  whom  it  was  passed,  the  Pres- 
ident himself  without  whose  approval  it  cannot  be  exe- 
cuted, Mr.  Hoar  who  advised  the  President  to  approve  it, 
together  with  such  other  members  of  the  cabinet  as  voted 
for  its  approval,  and  also  the  military  commander  of  Texas, 
and  such  other  persons  as  voluntarily  assist  in  the  execu- 
tion, would  all  be  guilty  of  murder. 

Here  is  an  issue  of  law.  Let  the  lawyers  of  the  country 
look  to  it.  It  involves  the  peace  of  the  country  for  all 
time.  The  talent  of  the  best  lawyers  cannot  be  employed 
more  profitably  to  the  public  than  in  so  fully  discussing 
the  subject,  as  to  bring  out  the  deliberate  decision  upon  it 
of  the  professional  legal  mind  of  the  whole  country.  There 
can  be  no  doubt  that,  on  a  question  of  general  law,  the 
people  will  sustain  the  views  of  the  great  body  of  respecta- 
ble lawyers.  For  such  questions  rest  for  their  decision 
at  last  on  the  common  principles  of  the  unwritten  law  ; 
which  is  only  another  name  for  common  sense  ;  and  which, 
when  clearly  stated,  the  people  are  fully  able  to  compre- 
hend and  to  appreciate. 

The  plain  question  is,  whether  the  Reconstruction  Acts 
of  Congress,  especially  the  Acts  of  1867,  relied  on  by  the 
Attorney-General  in  his  opinion, — which  Acts  clearly  take 
away  the  political   liberty    of  Texas  and  other  Southern 
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States,  by  establishing  military  law  over  civilians,  and  by 
other  means, —  are  consistent  with  Article  Y  of  the  Amend- 
ments to  the  Constitution,  which  says  that  no  person  shall 
be  "  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law,"  The  written  Constitution  of  the  United 
States,  in  this  respect,  is  simply  declaratory  of  the  para- 
mount unwritten  law. 

The  foregoing  letter  contains  all  that  is  proposed  now 
to  be  said  on  this  question  on  the  supposition  that  when 
the  Reconstruction  Acts  were  passed,  in  1867,  the  country 
was,  and  ever  since  has  been  at  peace  between  the  States. 
But  Mr.  Hoar,  in  order  to  justify  the  proposed  military 
murder  of  Weaver,  finds  it  necessary  to  allege  that  war 
raged  in  Texas  in  1867,  and  has  continued  to  rage  there 
till  now,  and  will  rage  there  till  Congress  shall  think 
proper  to  declare  that  the  war  is  ended.  This  portentous 
assertion,  in  opposition  to  the  known  public  history  of  the 
times,  to  the  proclamations  of  the  late  President  virtually 
declaring  the  war  closed,  and  to  the  general  order  of  the 
late  General  of  the  Army  to  the  same  effect,  can  only  be 
explained  on  the  supposition  that  Mr.  Hoar  does  not  dis- 
tinguish between  honorable,  regular,  lawful  war  and  unlaw- 
ful, irregular,  criminal  war. 

All  honorable,  regular,  lawful  war  must  have  two  sides. 
Mr.  Hoar's  war  in  Texas  is  one  sided.  Who  ever  heard 
of  a  one-sided  war  or  a  one-sided  fight  of  any  kind, — except 
as  a  mere  pretext  for  wanton  outrage  ?  The  war  waged  by 
the  pirate  and  the  robber  is  a  one-sided  war.  It  is  not  even 
pretended  that  Texas  has  done  any  fighting  since  the  rebel 
armies  in  that  State  laid  down  their  arms  according  to  the 
usages  of  war  ;  after  which,  on  the  22nd  of  June,  1865, 
General  Grant,  in  his  general  order  to  the  Union  soldiers, 
states  that  all  armed  opposition  to  the  enforcement  of  the 
laws  was  overthrown.  Whatever  war  has  existed  in  Texas 
since  that  General  Order,  has  not  been  carried  on  by  Texas. 

It  is  very  clear  that  Mr.  Hoar's  one-sided  war  in  Texas 
is    not   a    legal    and   honorable   war,    but  is   indeed,    an 
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illegal,  unchristian,  savage,  brutal,  system  of  violence, 
inflicted  upon  an  unresisting  people  ; — a  violence,  abhor- 
rent to  all  the  honorable  instincts  of  white  men  ; — a 
violence  opposed  to  every  idea  of  law  and  order  ; — a 
violence  that  can  only  be  properly  characterized  as  the  rule, 
through  Congress  and  the  army,  of  an  infidel,  fanatic, 
partizan,  white  negro  mob. 

But  if  it  be  admitted  that  Mr.  Hoar  is  right,  so  far  as 
concerns  the  criminal  intention  of  the  majority  of  the  thirty- 
ninth  Congress, when  he  argues  that  in  the  contemplation  of 
Congress,  by  its  action,  or  at  least  by  its  will,  war  exists 
in  Texas ;  his  argument  proves  the  majority  in  the  thirty- 
ninth  Congress  to  be  guilty  of  treason  to  the  United  States — 
of  levying  war  against  them — according  to  the  definition  of 
treason  given  in  the  Constitution.  For  Texas,  against 
which,  according  to  Mr.  Hoar,  Congress  has  made  and  still 
keeps  up  a  one-sided  war,  is  one  of  the  United  States. 
This  was  decided  by  the  Supreme  Court  in  the  case  of  the 
State  of  Texas  against  George  White  and  others. 

If  the  members  of  Congress  who  voted  for  the  Recon- 
struction Acts  of  1867  should  ever  be  put  upon  their  trial 
for  treason  to  the  United  States  for  doing  so,  the  argument 
of  Mr.  Hoar  in  Weaver's  case  would  go  very  far  to  convict 
them.  It  would,  considering  its  official  source,  weigh  in 
the  common  mind,  in  this  respect,  I  admit,  more  than 
mine  ;  which  is,  in  short,  that  "Treason  to  the  white  race 
includes  treason  to  the  white  man's  country,  and  is  the 
greater  crime." 

What  I  design  distinctly  to  proprose,  in  the  foregoing 
letter,  is  that  from  the  source  of  all  human  law, — be  that 
source  called  the  paramount  unwritten  law  or  common 
sense — we  shall  at  this  day  take  and  apply  to  the  construc- 
tion and  the  judgment  of  all  positive  law,  whether  consti- 
tutions, statutes,  or  treaties,  when  these  come  under  the 
consideration  of  judges  or  of  chief  executive  magistrates, 
the  same  general  principles  of  natural  justice  as  they  are 
now    highly   developed,   which  have  heretofore,  in  lower 
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though  progressive  stages  of  their  development,  produced 
in  the  legal  mind  of  the  white  race,  side  by  side  with  the 
revealed  laws  of  Moses  and  of  Christ — the  grand  old 
Kepuhlican  laws  of  Greece  and  Rome,  the  glorious  Common 
Law  of  England,  the  equally  glorious  modern  system  of 
Equity,  and  the  noble  Law  of  Nations. 

Then,  honorable  judges  and  chief  magistrates  will  know 
that  they  have  attained  the  liberty,  and  have  incurred  the 
responsibility,  of  applying  as  tests  of  legality  the  same 
ultimate  principles  of  law  to  constitutions,  statutes,  and 
treaties,  as  to  the  less  comprehensive  contracts  of  individ- 
ual men.  For  all  human  law  rests  on  actual  or  implied 
compact. 

Then,  positive  law,  so  called,  will  cease  to  be  the  bul- 
wark, among  white  men,  of  monarchy  or  centralized  polit- 
ical power,  of  political  and  personal  slavery,  aristocracy, 
polygamy,  idolatry,  or  other  outrages  against  the  nature 
of  the  white  race. 

A  system  of  national  or  political  equity  superior  to  the 
positive  law  will  be  acknowledged.  The  high  generality 
of  its  principles,  based  on  the  revealed  law  of  the  Bible, 
on  the  received  system  of  natural  law,  and  on  the  localiza- 
tion of  political  power  as  exhibited  in  the  American  consti- 
tutions, will  insure  uniformity  in  its  decisions. 

It  will  always  refuse  judicial  and  executive  sanction  to 
a  constitution,  a  statute,  or  a  treaty  manifestly  corrupt  in 
its  origin,  or  breathing  the  folly  or  violence,  however 
evinced,  of  a  mob  ; — and  epecially  if  it  contains  treason  to 
the  white  race,  which  is,  and  ever  has  been,  the  unwritten 
law's  only  human  support.  For  it  must  be  remembered 
that  the  so-called  law  of  nature  which  is  a  part  of  this 
higher  equity,  and  which  has  always  proclaimed  liberty, 
and  which  has  recently  overthrown  the  positive  law  which 
sanctioned  slavery,  was  written  by  white  men,  and  is 
exclusively  the  inspiration  and  the  law  of  the  white  man's 
nature.  But  all  things  which  the  so-called  law  of  nature 
abhors,  from  Asiatic  imperialism  or  centralized  political 
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power,  and  idolatry,  to  slavery  with  its  concomitant  abom- 
ination of  polygamy,  have  been  from  immemorial  times  the 
cherished  institutions,  congenial  to  the  nature,  of  all  the 
colored  races. 

Renegade  white  men,  for  their  own  selfish  purposes,  may 
attempt  to  thrust  upon  the  colored  races  in  this  country 
political  power.  In  the  blindness  of  their  criminal  passion 
they  may  not  heed  the  injunction  :  "  Give  not  that  which 
is  holy  unto  the  dogs,  neither  cast  ye  your  pearls  before 
swine,  lest-  they  trample  them  under  their  feet,  and  turn 
again  and  rend  you."  The  attempt  will  be  vain.  The 
suicidal  policy  though  mad  is  powerless.  However  hedged 
around  by  positive  law,  it  will,  in  the  view  of  the  higher 
equity,  be  simply  illegal.  The  unbought,  the  unterrified, 
and  the  clearsighted  masses  of  the  white  race  will  vindicate 
for  themselves  a  better  destiny. 

The  law,  the  unwritten  law,  is  not  only  infinite,  but 
also  organic,  putting  forth  from  age  to  age  over  those  of 
the  white  race  who  have  wandered,  or  have  been  driven, 
from  its  shelter,  a  new  protecting  branch.  Such  a  branch 
shielding  the  white  race  from  the  sudden  madness  and 
from  the  corrupt  iniquity  of  the  positive  law,  is  the  higher, 
— nay  sovereign,  national  or  political  equity. 

As  all  positive  law  against  the  national  Constitution  is 
admitted  to  be  void,  and  as  equity  has  always  been  the 
undisputed  rule  for  construing  the  collateral  parts  of 
statutes,  the  higher  equity  now  proposed  as  the  arbiter  of 
all  positive  law  is  no  innovation ;  if  a  paramount  unwritten 
law,  including  the  law  of  nature,  or  of  the  white  race,  and 
all  the  law  of  God,  be  considered  as  underlying,  pervading, 
involved,  implicated,  and  interwoven  in  that  Constitution, — 
as  the  living,  divine  spirit  of  its  dead,  earthy  letter. 

If  any  additional  reason  for  the  recognition  and  support 
of  this  branch  of  jurisprudence  was  wanting,  it  has  been 
supplied  by  the  Attorney-General,  Mr.  Hoar,  in  his  argu- 
ment before  Chief  Justice  Chase  on  the  14th  instant,  in 
opposing  the  issue  of  a  writ  of  habeas  corpus  in  the  case  of 
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Yerger,  a  civilian  held  for  trial  before  a  military  commis- 
sion in  the  State  of  Mississippi.  Mr.  Hoar  reminds  the 
Chief  Justice  and  the  People,  that  the  late  Congress  has, 
by  a  law, — as  he  calls  it, — but  rather  by  a  nameless  and 
unparalleled  crime  against  civilization,  if  the  act  is  not 
properly  characterized  as  treason, — declared  that  no  civil 
government  exists  in  that  State.  The  same  declaration, 
which  was  a  virtual  declaration  of  barbarian  war  against 
unresisting  civilized  communities,  applies  to  the  other 
Southern  States. 

What  greater  crime  could  that  Congress  have  committed 
against  the  poor,  the  humble,  the  defenceless,  the  dispirited, 
the  disarmed  of  all  classes,  as  well  as  against  the  misled 
but  repentant  class,  in  the  face  of  the  large  disbanded 
armies  of  those  States  ?  What  were  the  results, — the  easily 
foreseen  results — of  the  wholesale  abolition  of  all  civil 
government  and  of  putting  in  its  place  a  petty _,  miserable, 
exploded,  inefficient  military  despotism?  Mr.  Hoar  in  the 
same  argument  says  that  sixteen  hundred  murders  were 
committed  in  one  State !  The  blood  of  those  murders  in 
that  State,  and  of  others  in  other  States,  cries  out  against 
that  Congress  which  wickedly  deprived  those  States  of  the 
protection  of  civil  government.  This  action  of  Congress 
is  utterly,  inexcusable,  even  by  its  avowed  motive,  the 
eradication  of  slavery.  For  this  purpose  it  was  altogether 
unneccessary.  Even  from  the  standpoint  of  the  positive 
law,  the  new  fact  of  the  rebellion  had  made  slavery  a 
national  question.  In  the  view  of  the  positive  law  slavery 
before  was  a  local  interest,  which  the  rebellion  made  a 
national  grievance;  and  which,  as  such,  for  the  general 
welfare.  Congress  by  the  very  terms  of  the  Constitution, 
had  a  right  to  abolish  by  an  act  of  ordinary  legislation,  so 
as  to  legalize  its  practical  abolition,  which  had  taken  place 
by  acts  of  war. 

The  noble  impulse  of  President  Lincoln  in  recognizing 
the  de  facto  legislature  of  Virginia  after  Gen.  Lee's  sur- 
render, and   the  prudent   endeavor  of  Geo.  Sherman,  in 
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his  convention  with  Gren.  Johnston,  to  secure  the  recogni- 
tion of  all  the  de  facto  civil  State  governments  of  the  South, 
— though  overruled  by  the  rabid  radical  politicians — will 
be  regarded  by  history  as  the  only  flashes  of  true  statesman- 
ship which  seemed,  and  only  seemed  for  a  moment,  at  the 
termination  of  the  war,  to  promise  on  the  part  of  the  North 
a  glory  of  rare  political  wisdom,  surpassing  the  gallantry 
of  its  soldiers, — a  wisdom  that  would  have  healed  at  once 
the  wounds  of  the  body  politic  without  a  scar.  But  then  the 
occupation  of  the  civil  Othellos,  who  battened  pecuniarily 
and  politically  on  the  war,  would  have  been  gone.  Con- 
gress, therefore,  inaugurated  a  congressional  war  against 
the  surrendered  rebels,  for  the  benefit  of  Congress,  and  at 
the  expense  and  to  the  disgrace  of  the  whole  country. 

This  unconstitutional  and  uncivilized  war,  by  means  of 
illegal  military  government,  entails  national  dishonor  by 
the  complicity  of  the  national  President. 

In  a  material  view,  the  sheer  political  folly  and  the  heaven- 
daring  crime  of  the  radical  politicians,  in  refusing  to  recog- 
nize and  strengthen  the  de  facto  civil  State  governments  of 
the  South,  have  doubled  the  real  burthen,  although  they 
have  not  succeeded  in  doubling  the  nominal  amount,  of  the 
national  debt ;  by  obstructing  the  natural  recuperative 
process  which  years  ago  would  have  restored  the  whole 
business  of  the  country^  still  threatened  with  a  financial 
collapse. 

The  commonest  humanity  dictates  to  all  who  understand 
and  appreciate  the  value  of  law  and  order,  and  of  the  pecu- 
liar political  and  religious  principles  of  the  white  race, 
on  which  alone  law  and  order  can  be  securely  founded,  to 
come  together  and  by  united  action  restore,  for  all,  the  right- 
ful supremacy  of  the  law.  Such  action  is  demanded  in  the 
interest  of  peace.  The  practical  lesson  taught  by  the  late 
war  is,  that  no  party  can  with  impunity,  and  without 
exciting  civil  war,  violate  the  fundamental  principles  of 
the  Constitution.  Who  can  doubt  that  these  principles 
would  be  as  flagrantly  violated  by  the  pending  illegal  con- 
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stitutional  amendment  as  by  the  famous  illegal  secession 
ordinances?  Fraud  and  illegal  violence  are  equally  the 
unstable  foundation  of  both. 

For  the  legality  of  the  fifteenth  constitutional  amend- 
ment, if  it  receives  the  requisite  number  of  votes,  will 
depend  upon  the  legality  of  the  southern  vote;  and  the 
legality  of  the  southern  vote  will  depend  upon  the  legality 
of  the  Reconstruction  Acts  ;  by  which  the  federal  army  is 
converted  into  an  electioneering  engine  to  manipulate,  cur- 
tail, gerrymander,  and  dragoon  the  Southern  vote,  mix  it 
with  the  polluting  colored  vote,  and  stuff  it  into  military 
receptacles  fit  to  contain  such  political  filth.  If  the  South- 
ern vote  thus  debased,  degraded,  and  defiled,  shall  be 
declared  legal,  what  Northern  or  Western  State,  in  the 
changes  of  political  parties,  can  be  sure  of  exemption  from  a 
similar  dragonade  ? 

Is  not  local  self  government,  with  unconditional  equal 
State  representation  in  the  National  Senate,  and,  since  the 
abolition  of  slavery,  unconditional  representation  in  the 
ratio  of  their  actual  numbers  in  the  National  House  of 
Representatives,  the  constitutional  birthright  of  all  white 
American  citizens  ?  Will  the  law,  as  administered  by  any 
court,  allow  that  Southern  white  men  can  by  force  of  arms, 
in  a  time  of  peace,  be  compelled  to  barter  away  their  gen- 
erous and  invaluable  constitutional  birthright  for  a  scanty 
mess  of  radical  pottage,  made  nauseous  by  compulsory 
negro  suffrage? 

Will  Northern  and  Western  white  men  idly  suffer  their 
own  dearest  rights  to  be  thus  jeopardized  ?  Is  it  not  the  Con- 
stitutional right  of  every  lohite  American  citizen  to  he  gov- 
erned by  white  men  and  white  votes  alone  ?  Does  not  the 
law  of  self-defence  of  the  white  race  secure  this  right? 
Would  not  the  pretended  election  of  a  President,  Vice  Pres- 
ident, or  member  of  Congress,  by  means  of  colored  votes, 
be  simply  illegal  ? 

Can  white  men  anywhere  so  forget  their  duty  to  them- 
selves and  their  race,  or  be  so  reckless  of  the  fate  of  their 
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posterity  as  to  willingly  entrust  tlieir  Bible,  their  laws, 
their  liberty,  to  the  casting  vote  of  African  and  Asiatic 
races,  which,  with  inconsiderable  exceptions,  for  thousands 
of  years,  in  spite  of  all  the  missionary  effort  and  influence  of 
Christendom,  have,  unless  when  prevented  as  among  our- 
selves by  the  lash  of  the  white  man,  uniformly  practiced 
idolatry  and  every  moral  and  political  abomination  ? 

If  the  radicals  cannot  be  happy  without  black  suffrage,  and 
do  not  object  to  Chinese  idolatry,  why  do  they  not  introduce 
classical  augury,  and  if  buzzards  are  not  black  enough,  limit 
suffrage, or  divination,  to  the  crows  ?  The  system  of  augury , 
besides  being  as  honest  and  intelligent  as  negro  suffrage, 
leaves  room  for  lucky  accidents,  and  there  would  be  a 
chance  that  occasionally  the  crows  would  decide  rightly. 
But  such  is  the  innate  and  invincible  tendency  to  personal 
and  political  slavery  in  the  colored  races,  that  it  would 
be  as  unreasonable  to  expect  healthful  political  action 
from  their  suffrage,  as  fair  play  from  loaded  dice. 

Whatever  names  the  parties  engaged  in  the  approach- 
ing political  contest  may  bear,  its  real  issues  are  such  that 
one  side  must  be  in  substance  a  white  man's  party  of 
law  and  order,  embracing  all  the  conservative  elements 
of  the  country,  and  rallying,  perhaps,  under  the  conve- 
nient and  expressive  Democratic  name ;  while  on  the 
other  side  the  nucleus  of  opposing  action  will  be  a  White 
Negro  Party. 

The  financial  side  issues,  though  prematurely  pressed, 
should  not  divide  the  Democratic  vote.  For  notwithstand- 
ing the  differences  of  individuals  on  particular  financial 
measures,  all  Democrats,  both  old  and  new,  and  all  the 
friends  of  law  and  order  of  whatever  name,  can  unite  on 
these  two  higher  principles :  first,  that  before  the  actual 
settlement  of  the  great  financial  questions  of  the  country 
all  the  States  must  be  legally,  fairly,  and  fully  represented 
for  deliberation  and  action  on  the  subject  in  Congress  ;  and? 
secondly,  that  in  the  settlement,  whenever  it  occurs,  the 
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rule  must  prevail,  that  what  is  not  pure  is  not  patriotic, 
what  is  not  honest  is  not  Democratic. 

The  white  negroes  may  expect  as  vigorous  an  opposition 
in  all  parts  of  the  country  as  was  ever  experienced  by  the 
old  political  abolitionists.  The  real  negroes,  it  is  to  be  hoped, 
will  experience  the  forbearance  and  the  liberality  to  which 
their  ignorance  and  their  unfortunate  condition  entitles 
them  in  the  eyes  of  every  humane  person. 

P.  C.  F. 

Baltimore,  July  21,  1869. 


